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FOREWORD

It is my proud privilege to pen the Foreword to the first edition of the Sri Lanka
Nivy bi-annual professional journal. This journal is yet another leap forward by Sri Lanka
Nivy focusing on improving officers and sailors reading and writing skills. I am extremely
(lelighted after going through the content and it is certain that this will facilitate the opening
I\ window of opportunity to present our thoughts and insights.

[ firmly believe that empowerment and motivation are essential factors to harness
‘Itativity and innovation of our most valued asset. It is convinced that experience they gain
(hrough sharpening their professional skills will definitely assist Sri Lanka Navy to strive for
denired maritime excellence in time to come.

| take this opportunity to extend my appreciation to all the officers and sailors for
thelr contributions and I congratulate the Editorial Board for a job well done for making the

thunght a reality.

I'inally, I encourage you all to take the time to read the journal, and also to contact
Wi With your ideas for future articles and feedback.

| wish every success for the continuity of this professional journal.

lfon Voyage!!!

Jayantha Perera, RWP, VSV, USP, ndc, psc
Vice Admiral
Commander of the Navy
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MESSAGE FROM THE EDITORIAL BOARD

'The biannual Sri Lanka Navy Journal is the brain child of the Commander of

(e Navy Vice Admiral Jayantha Perera. It has become a reality with the successful

| luinch of its inaugural edition. It is indeed a rare privilege and a great pleasure to be

puitt of the worthy endeavour. We hope that the articles included therein will be of
limense value and professional interest for the discerning reader.

'The contribution of the authors is highly appreciated, giving due credit to their
wiiting prowess. The quality of the biannual journal reflects their efforts in giving
volce to their subject expertise and hard earned experience for the greater benefit of
(he entire Navy. The foundation laid today has to be built upon and the trail-blazing
llorts need to be sustained into the future to reach new heights, paving the way for
{he daring to explore new frontiers. We encourage all officers and sailors to contribute
[y this effort with valuable contributions by way of articles, research papers, book
feviews and many more that would make this humble endeavour worthwhile and
miutually rewarding.

[t is indeed a very happy coincidence, which enabled us to include the winning
uniries of the Navy’s first ever Essay Competition in the inaugural issue of the journal.
[ie award winning essays are very informative in content and reflect SLN’s enormous
potential, Their originality of presentation of innovative ideas and comments adds
vxlra value to our efforts. We congratulate the winners and wish them every success
I their future endeavours.

Further, we wish to express our sincere and whole-hearted gratitude to the
( ommander of the Navy for being an inspiration as well as guiding us throughout
{he whole process, the authors for sending quality articles for publication, SLN Media
liir all the ground support and the innovative design, the printer for a well turned
ol magazine and, last but not least, all those who contributed in numerous ways for
iuliing this journal the best product it could be.
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INTERNATIONAL LAW FRAMEWORK IN
SMUGGLING AND ITS CONSTRAINTS TO COMBAT MODERN INSTANCES
OF PEOPLE SMUGGLING
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RELATION TO PEOPLE

Rear Admiral Jagath Ranasinghe, psc,
MSe(DS)Mgt, MMaritimePol(Aus), PG Dip in CPS, Dip in CR, AFNI(Lond), JP (Whole Island)

" Urgent
attention of the
international
Lommunity

¥ required

0 create an

4 wifective legal
fwmework to

Mhugaling.”

A sliminister issues
wlated to human

H uman smuggling has received increasing global
attention due to the recent human disasters at sea that occurred
during transportation of illegal migrants. The organized human
smugglers operating through transnational networks have chosen
rich, developed, countries as their most preferred destinations.
The mode of transportation is mostly via fishing vessels, which are
incapable of accommodating large numbers of illegal migrants. To
maximize profits, the smugglers ignore safety and sanitary aspects of
sea transportation. Most of the vessels used in human smuggling are
unseaworthy, thereby travelling in them inherently dangerous and
often fatal. Like in the case of human-trafficking, in human-smuggling,
sometimes, children and women are loaded against their will. The
issues like inhabitable, unseaworthy sea transportation, organized
human smuggling networks, compelling women and children taking
passage without their willingness have characterized the criminality
of maritime migrant smuggling, and it requires urgent attention of
the international community to create an effective legal framework
to administer these problems to prevent maritime disasters related to
human smuggling.

One can argue that under the international law and certain
domestic laws of receiving and sending countries, punishment of
both smugglers and illegal migrants is too lenient, compared to
other smuggling acts like narcotics and drugs. These drawbacks are
well known to the smugglers; hence, this illegal lucrative business is
continuing'. This is why the states need system law and enforcement
action with international legal background to be effective against
the human smuggling. This essay will analyse and explore the
existing global legal instruments on human smuggling and their
¢llectiveness. This essay also evaluates the feasibility of countering
exlsting drawbacks through a new global approach, either through
new legal instrument or by strengthening existing laws to protect
humans from possible disasters occurring due to human smuggling
andd unsafe sea transfers.

Clan Hobinson, ‘Smuggled Masses: The Need for Maritime Alien Smuggling
Law iforcement Act’ (2010) 8(DA PAM 27-50-447) Army Lawyer 39.
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International Legal Obligations to Prevent Human Smuggling:

International laws are powerful instruments in the batt
against human smuggling. The United Nations Convention agains
Transnational Organized Crime (UNTOC) and its two relate
protocols, which came into effect in year 2003% are the most recel
instruments of international law that have been implemented {
counter and prosecute the human smuggling. This convention direct
parties to act in a more cooperative manner to fight internationi
maritime crimes’. The United Nations Office on Drugs and Cri
(UNODC) has made these initiatives realizing the grave danger thi
human smuggling poses to human security. Under-mentioned leg
instruments will be analyzed by the writer to explore its effectivenef
in combating human smuggling.

The Palermo Protocols to the TOC Convention:

The TOC Convention has evolved to become the pare
convention under international law to combat human smuggling
The smuggling protocol referred as the “Palermo Protocol” demand
all parties to the agreement to initiate necessary action to prevel
and deter the human smuggling and human trafficking under the
legislation. Article 6 of the Smuggling Protocol provides provisil
to initiate legislative and other legal measures against humi
smugglers and categorize human smuggling as a crime against
state*. According to this protocol, all activities including organizii
supporting, promoting and attempting human smuggling shoul
be considered as criminal offences and be covered by legislatia
to prevent them escaping under cover of soft laws. Article 8 of {
same protocol allows the member parties to cooperate with eag
other to combat human smuggling, allowing the parties to board 4l -
search vessels for possible human smuggling and other transnatioll
crimes of that nature’. The protocol encourages states to implemell
strategy to strengthen their border control and surveillance measul
to detect and apprehend law breakers and to punish them accordl
to the domestic law of the state®. Instead of previously mention

> David Kyle and Rey Koslovwski, Global Human Smuggling: Comparative Pers
spectives (Johns Hopkins University Press, 201 1) 47

*Robinson, 20

TUN General Assembly, Protocol against the Smuggling of Migrants by Land, !

and Air, Supplementing the United Nations Convention against Transnationil
Organized Crime, 15 November 2000 http://www.refworld.org/docid/479de¢

sKyle and Koslovwski, Global Human Smuggling: Comparative Perspectives, |
°Robinson 59. ;




SLN | 3]

effective measures, the “saving clause” in the protocol insists that
states provide protection and assistance to the illegal immigrants on
refugee grounds’. This inclusion is contradictory to the concept of the
smuggling protocol; hence, it has diluted the effectiveness of measures
against the human smuggling. Article 19 of the protocol addresses the
international humanitarian and human rights law obligations, and
specifically mentions the protocols of the refugee conventions in 1951
and 1967 relating to the refugee status, addressing them as potential
refugees®. Most of the refugees of today do not qualify under the
above protocol and can be categorized as economic refugees seeking
to prosper financially in countries of opportunity. This derives from
the weaknesses in protocols against human smuggling which has not
adequately represented the seriousness of the crime and offences as
it should be’. Giving refugee status to people who are not entitled
to the same, will certainly lead to many other problems because
these people later become links and a source of encouragement to
others who are waiting to take the same journey. Furthermore, often
they establish links with employers who seek cheap labour in the
recipient countries. Worst, some of these people could be criminals
or terrorists, intentionally smuggled into a country for expanding
local or international criminal and terrorist operations'®.

EAd
ve

atel

Having realized the possible dangers of human smuggling,
over 120 nations have ratified the protocol against human
smuggling''; but the protocol wanted to burden the sending state on
arresting smugglers and illegal immigrants through strict domestic
legislation and on the other hand, providing soft laws on receiving
country and placing refugee status on illegal immigrant have an
asymmetric approach. The protocols initiatives in placing stricter
domestic legislation, but denying only the sending state without any
demand on receiving country to arrest human smugglers and illegal
immigrants will not serve the purpose. The writer believes this as a
drawback of law enforcement in the protocol.

UN High Commissioner for Refugees (UNHCR), UNHCR Article 1A(2) of the
1951 Convention relating to the Status of Refugees
"Asylum Border Control and Detention, Joint Standing Committee on Migration
(I"arliamentary Paper No 44 of 1994, Commonwealth of Australia), 55
‘Itabinson, 59

"ltey Koslowski, ‘Economic Globalization,Human Smuggling and Global Gover-
nance in David Kyle and Rey Koslowski, Global Human Smuggling - Compara-
tHve Perspectives (The Johns HopkinsUniversity Press, 2011) 65

UIomlowskd, 71
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The IOM, though with a limited membership, is involve
in casing up the refugee issues emerged in human trafficking an
human smuggling. Their measures include moving refugees t
second countries of asylum, and supporting voluntary repatriation
refugees. The IOM is helping refugees to begin new lives with dignit
and respect in a safe and orderly fashion, and their resettleme
initiatives are sometimes unrecognized. Yet, it is a formidable out
of international solidarity and burden sharing, dedicated to findin
a durable solution for refugees'>. The IOM is well experienced i
providing essential services in support of refugee resettleme
programs and has arranged resettlement of refugees from 18
locations around the world. The IOM is capable of working closel
with states, the United Nations High Commissioner for Refuge
(UNHCR), and with NGOs in their resettlement programs and mo
of these resettled refugees eventually become naturalized citizens
their country of resettlement'> This IOM approach to resettleme '
can be used as a tool to address the illegal immigrant issue in receivin
states by initiating a resettlement program with various capabl
countries, who could resettle these deserving illegal immigrants froi
around the world, on a burden sharing basis.

Bali Process:

The Bali Process was introduced in 2002 as a region
approach to combat human smuggling, human trafficking and oth¢
related transnational crimes. This initiative has effectively develope
a strategy to enhance the regional cooperation in response to th
consequences of people smuggling. The Bali process has more tha
40 countries supporting its objectives. This can be developed througﬁ
multilateral agreements and has a potential for much better outcon)
Even though, the Bali process is a regional arrangement, it has a wid
range of countries as members covering the regions that are affectel
by this problem. |

1

The Bali process has developed a more effective informatiol
and intelligence sharing system, through the cooperation in region
law enforcement against people smuggling and trafficking networld

12Michael Barutciski, ‘Mass Refugee Flows and Burden — Sharing in the South
Pacific in Geoff Leane and Barbara Von Tigerstorm(eds), Law Issues in the Solll
Pacific International (Ashgate Publishing Limited 2005) 26

1’Ninna Nyberg-Sorensen, Nicholas van Hear and Poul Engberg-Pedersen(edi)
“The Migration-Development Nexus: Evidence and Policy Options’ (2002) 40(4)
International Migration special issue< http:// iom.ch/jahia/webdav/site/my ﬂ.pdﬁ

16 :
Ai
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This includes cooperation in the border and visa systems to detect and
prevent illegal movements. There should be a committed approach to
handle legal and other issues with mutual assistance like the Honiara
Declaration in the South Pacific;'* but this objective is not up to the
expectation of the Bali process yet.

Many illegal immigrants proceeding to receiving states are
through another state. The recent disaster off Java confirms such
arrivals to Indonesia from various sending countries with their final
movement to Australia, which had started from there. The Dublin
Regulation is the fine answer for this kind of illegal immigrants.
According to this regulation, any refugee who reaches a country
in Europe can apply for asylum in the country of first arrival only;
it means that the country that he or she who enters first should
provide the shelter." This is an ideal arrangement which compels |
such countries to effectively patrol their coast and monitor possible |
refugee movements, and also prevent unwanted immigration by |
adopting required measures. Since most countries view the refugee !
issue as someone else’s problem, such an arrangement would require
countries that allow refugees coming into their territory, to be
responsible for their claims.'® This Dublin system is an accepted set '
of intergovernmental arrangement and rules on how to deal with the ‘
issues of actual asylum seekers and economic refugees.

Why Enforcement Action is Difficult to Tackle Human Smuggling:

The reviewed literature on human smuggling has proposed ‘
a speculative understanding about the causes of illegal migration
through human smuggling. The most supportive argument on this ‘
issue is the living status disparities in a sending state and demand
for migrant workers in advanced economies of receiving states. This r
could be the most important and influential factor that applies to 4
b human smuggling.” ‘

"Neil Boister, ‘Regional Cooperation in the Suppression of Transnational Crime

in the South Pacific’ in Geoff Leane and Barbara von Tigerstorm(eds), Law Issues

in the South Pacific International (Ashgate Publishing Limited 2005) 55

(5 “Gierald L. Neuman, ‘Buffer Zones against Refugees: Dublin Schengen and the
Gierman Asylum Amendments’(1993) 33(3) Virginia Journal of International Law
H06
""Michael Collyer, The Dublin Regulation, Influences on Asylum Destinations
and the Exception of Algerians in the UK (2004) 17(4) Journal of Refugee Studies

gl V6

y "5.Castle, “Why migration policies fail (2004) 27(2) Ethnic and Racial Studies
W07, 205-27 .
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On the other hand, globalization of communication h
revolutionized long distance transnational maritime movement
These sea movements are now affordable and easier than in earlid
days. This has contributed to the momentum and the growth ¢
illegal smuggling, making it a very lucrative illegal business at bot
ends.'® Fishing vessels support most of the transnational crimes at s¢
and it is the choice of smugglers too. Since fishing vessels fish in hig
seas, they are exempt from custom and immigration procedures. U
of Global Positioning Systems, Radars and high end communicati
systems by fishing vessels have eased navigation difficultie
however, the danger to humans onboard due to inhabitability a
unseaworthiness still exist. In this context, there is a need to regula
movements of fishing vessels, either by licensing sea routes and are
or allowing inspection by state parties. The existing legal instrume
the 1993 Torremolinos Protocol, which is for the safety of fishil
vessel does not address vessel less than 24 meters in length."”
this sense, either these vessels should not go into high-sea fishing
their passage should be tracked through a vessel monitoring systen
to find out their whereabouts for safety. Sailing without a trackil
system should be considered a serious offence.

The other factor that attracts human smuggling is restrictl
administration and immigration policies. Embassies of the mosl
the receiving states follow very restrictive Visa procedures in sendli
states, and have proportionately fewer opportunities to genul
people for legal migration. Partners joining family and friend
the job market and high salaries appear to be other factors whi
contribute to the illegal human smuggling process.”

Refugee Status and its Effect: 1951 United Nation Convention |
Refugees

Getting refugee status, mostly under the asylum se@
category, in the receiving state is the main goal of every ille
migrant. The 1951 United Nation Convention on Refugees addre

15Khalid Koser, “The Smuggling of Refugees’ in David Kyle and Rey Koslowskl
Global Human Smuggling: Comparative Perspectives (The Johns Hopkins Ul
versity Press, 2011) .

197 Wang et al; An Analysis of Fishing Vessel Accidents (2005)37 Accident Al
sis and Prevention, 1019 - 24

2Erik Jaap Molenaar and Martin Tsamenyi, ‘Satellite-based Vessel Monitorin
Systems for Fisheries Management: International Legal Aspects (2000) 15(1);
International Journal of Marine and Coastal Law, 70-5

aGilbert A, Gilbert, and K Koser, ‘Coming to the UK, What: What do asylu i
seekers know about the UK before arrival?’ (2006) 32(7), Journal of Ethnic
Migration Studies 456-71 -
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ha the vulnerability of deportation of such persons. According.to this
nts convention, refugees should not be penalized on the basis of their
lie means of arrival into a country of asylum. While this course of action

is fair to refugees who come under that category, a majority of illegal
migrants smuggled into receiving states do not qualify for complete
refugee status®.

Australia has a new policy with Papua New Guinea to help the
receiving state to analyze and vet smuggled immigrants for refugee
status. This procedure helps to identify only the desired personnel as
per the refugee convention. EU nations have a similar arrangement
where asylum seekers are transited in another country (e.g. Turkey)
to ascertain their eligibility and start the application process therein®.
A similar re-admission agreement has been negotiated by the Dutch
government with Romania. These readmission programs through
bilateral agreements help identify eligible people for refugee status;
but the ability of such countries to look after asylum seekers has always
been in question. This was well evident in the Palermo Protocol’s
“saving clause”, which has protected the refugees from being deported
or returned to a state or place where lives and freedom might be more
insecure and threatened*.

The 1951 UN Refugee Convention has governed the “saving
clause” in the smuggling protocol and it has restricted the protocol’s
ability in law enforcement against the illegal immigrants. This refugee
convention was developed for a different purpose in a different era.
This was not designed for present day problems such as mass refugee
outflows and migratory movements, and is a basic instrument of
refugee protection. The inclusion of this “saving clause” has created
another problem in the Palermo protocol. It talks about the refugees
in the receiving state but, it does not address the right of assistance to
refugees in the sending states.

Human smuggling is a common issue for receiving countries
as well as supportive to criminal activities that affect the world order.
'Thereby, the burden of present day has to be shared among the
nations, but the Palermo protocol does not have any burden-sharing
mechanism. One can argue that, as a measure, states are capable of
withdrawing from the refugee convention and then can implement

“Koser, 268

"Anncbelle Roig, ‘EC Readmission Agreements: Agreements: A Re-evaluation of
the Political Impasses’ (2007)(@))&) 9 European Journal of Migration and Law.
V0

UIhalid Koser, * ‘'The Smuggling of Refugees’ in David Kyle and Rey Koslowski,
Cilobal Human Smuggling: Comparative Perspectives (The Johns Hopkins Uni-
versity Press, 2011), 268-69
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Palermo protocol effectively, but it is internationally unethical an
unprecedented. This would be the other reason that demands ne
legal approach to address this tragic human smuggling issue.

Measures Compliance with International Law:

Most states affected by human-smuggling have realized th
difficulties of combating this problem when complying with othe
international laws. Every state has a right to protect their borders
prevent and regulate illegal migrants entering into the state and i
a fundamental act under the International Customary Law and th
Law of the Sea Convention®. The UNCLOS strengthens the coast
states jurisdiction over the area under state sovereignty and morn
precisely, the “contiguous zone” which forbids infringement of i
customs, fiscal, immigration or sanitary regulations, and allo
necessary legal proceedings as per the law regulations®. The hig
seas, being global commons, have constraints. However, there a
many legal arrangements which address the exigency situations 0
human security in high seas. These have been woven into the textu
of the international law to prevent human disasters at sea.

Human smuggling detection demands immediate actio
however, humanitarian aspects of international law prevent suc
actions. Procrastination often results in loss of life. In the rece
boat disaster in waters near Indonesia, the Indonesians said th
certain unilateral policies of Australia prevented them from taki
appropriate action. On the other hand, Australia could argue th
the disaster has happened in Indonesian Search and Rescue regio
and is the responsibility of Indonesia to act on the situation. 11
procrastination and delayed actions could be overcome throu
bilateral procedures; an action becomes immediate without leavi
time for similar disasters and is the duty of every state to save lives
sea and ships in distress.

There are some questions that need the attention of
international community: why aren’t people of receiving states getll
onto leaky boats? what is that would make a group of human bel
make the decision to embark on a possible suicide run?. The answé
obvious, every human being wants a better life. This stresses the 1i
fora system of laws with high enforcement and jurisdictional po
to prevent smugglers taking advantage of this human weakness,

> Robinson, 25
% 1bid, 44
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anl Article 8 of the smuggling protocol demands that every state,
ney party to the agreement, cooperates with member states, facilitating
boarding and searching suspected vessels involved in human
smuggling. States’ obligations to prevent human smuggling also have
a traditional approach that relates to the interdiction of a suspected
irregular entry vessel, the rescue of persons at sea and safety of life

th at sea. The legal instruments such as the UNCLOS, the International
th Convention on Maritime Search and Rescue (SAR Convention); and
s | the International Convention for the Safety of Life at Sea (SOLAS
d Convention) do have relevant closures that could be used against
[ human smuggling. The UNCLOS allows states to render assistance
gl to ships in distress in any navigation regime and the right of hot
po pursuit when it believes a foreign vessel has violated its laws. Any
i captain of a ship on passage is obligated by law to render assistance to

any person found at sea in danger of being lost; and the ship should
proceed with all possible speed to the rescue of persons in distress if
informed of their need of assistance.?” The SAR Convention, which
developed the international rescue plan, directs states to provide
assistance using their assets to persons in distress at sea in their

. Search and Rescue region regardless of their nationality, status or
situation. In this context, the SOLAS Convention directs states to act
in a more cooperative manner with coordination so that survivors
are disembarked from the assisting ship and delivered to a place of
safety®. One can argue as to what could be the place of safety and who
should share the burden. When ships on passage, ‘a place of safety’
could be the closest convenient port en route and is the decision of
the captain.

Conclusion:

Human smuggling of the present day has become a very broad
issue and cannot be discussed in isolation. A discussions of human
smuggling must include human tragedies at sea, asylum seeker
issues, refugee rights, human security, readmission procedures and
many more. The cruelty of human smuggling was evident in recent
disasters like Java and Lampadusa; they have opened the eyes of the
international community. Thus, there is a search for a new approach.

The principal instrument, the Palermo Protocol has many

. . 0 . . <« . L2 €« 3

constraints due to certain inclusions like “saving clause” and “refugee

[l | definition. These versions are not appropriate for the present day
H Ii

YUUNCLOS art. 98(1)

"Department of Prime Minister and Cabinet ‘Report of the Expert Panel on Asy-
[ Seekers’ 15 May 2012http://expertpanelonasylumseekers.dpmc.gov.au
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refugee. The refugee convention was created for a different purpos
in a different era. Hence, applying the old convention with th
antiquated definition has diluted the effectiveness of the huma
smuggling protocol. Vessel monitoring systems to administer sm

fishing vessels and their whereabouts are essential. The existing la
instruments are not an effective deterrent; as such, transnation
organized crime networks related to human smuggling are growin
in every aspect that collates other criminal activities, paving the wa
to a sophisticated criminal enterprise.
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CONVENIENT FLAG OF CONVENIENCE:

THREAT TO MARITIME SECURITY

Captain(G) Kalana Jinadasa, RSP, USP, NWC, psc, Dip in CR

“A Flag of
Convenience is
nothing other
than unethical
legal fictions
designed

to escape

the safety
controls, social
legislation,
taxation, and
maritime
policies
required by
other nations.”

- Rodney Carlisle

Introduction:

M ore than forty thousand merchant ships and a countlegt
number of smaller coastal craft ply world oceans which compri
nearly seventy per cent of the earth’s surface. Each year approximatel
ten million containers of cargo, containing raw materials to ﬁnishedi
goods, are transported by sea'. The ships are owned by differen
states, private companies or individuals and manned by a mixtuid
of seafarers from different countries, mixed together from variotl
nationalities. These ships are perhaps the most autonomous entiti¢
on earth as rule of law allows frequent change of their allegiance

identity by choosing a flag to suit their requirement.

Although merchant ships spend most of their lifetime outsid
the territorial waters, the current international maritime legal regini
is ironically revolved around nationality of the vessel. Every vess
engaged in international trade must register in a country and
subjected to the regulatory control of that country whose flag it fli
as per the existing international maritime law. As a result, any countl
has the right to allow a vessel to fly its national flag and to theref
bestow its nationality upon that vessel>. When a vessel owner registé
a vessel with a nation, the owner agrees to abide by that nation’s li
and regulations of that ‘flag state’ in return for protection and the riy
of its vessel to be of that sovereign state. A system commonly kno
as ‘Flag of Convenience’ (FOC) has developed, in which commer¢
vessels register in countries with ‘open registries” and consequeil
the ships contain practically no link at all to the flag states in whi
they are registered.

'ITF Annual FOC Report, available at http://www.itf.org.ul/seafarers/foc/rejs
2001/pages/s05-01.html

2United Nations Convention on the Law of the See, Art. 91. Dec, 4, 1982,

Sustin C. Mellor, Missing the Boat: The Legal and Practical Problems of the =
Prevention of Maritime Terrorism, (2002) Brassed off Flags of Convenience

—_—

Threat, The Economist, May 18, 2002.
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Freedom of the ‘High Seas’ and the International Legal Regime:

As early as the Roman Empire, the use of the world’s oceans
and maritime laws has operated on unwritten principles of freedom
of the seas, which provided unrestricted access for the basic activities
such as fishing and travelling’. In 1609, Hugo Grotius, a Dutch
scholar, published ‘Mare Labrum’ (The Free Sea or The Freedom
of the Seas), in which he codified the generally accepted principles
of freedom at sea, giving nations equal arid unrestricted access to
the oceans and the sources therein®. ‘Mare Liberum’ remained the
dominant guiding principles of international maritime law until the
beginning of the twentieth century. Following the Second World War,
rapid technological developments and the increasing awareness of the
finite nature of the ocean resources highlighted the need for bringing
together maritime law. This recognition of the need for a uniform
international maritime regulatory regime led to the UNCLOS in
1958, the UNCLOS IT in 1960 and the UNCLOS I1I in 1970. The most
recent was adopted by the UN General Assembly in 1982 and became
the foremost international agreement regulating the maritime world
which entered into force on November 16, 1994.

The UNCLOS defines the High Seas as the area of the ocean that
falls beyond any one country’s Exclusive Economic Zone (EEZ), the
limit of a country’s jurisdiction®. One of the key flaws in the UNCLOS
is that it only applies to states, thereby leaving the maritime activities
of non-state actors largely unregulated by international law. As a
result, non-state actors such as shipping companies, ship owners, and
even armed groups / terrorist organizations hugely benefitted. Even
though international treaty laws as well as customary international
law have developed mechanisms to suppress acts of violence at
sea, such as piracy or other acts directed against ships, airplanes or
platforms, these mechanisms do not explicitly provide measures in
response to the use of the sea for transportation of weapons and ships
being used as weapons or logistical support for terrorists.

This situation has slightly changed with the adoption of the
2005 Protocol to the Convention for the Suppression of Unlawful
Acts (SUA) Against the Safety of Maritime Navigation (Rome

'Marine Navigation: Freedom of the Seas. David J, Mitchell, Philip A, Collier,
I'rank J, Leahy & Brian A. Murphy. The United Nations Convention on the Law of
the Sea and the Delimitation of Australia’s Maritime Boundaries.

Hugo Grotius, The Freedom of the Seas, (Ralph Van Deman Magoffm. trans,
Oxford University Press 1633).

‘hittp://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf
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Convention)’. The other precautionary modification reflected i
the amendments to the International Convention for the Safety ¢
Life at Sea (SOLAS Convention) is ‘Special Measures’ to Enhan¢
Maritime Security” where member states are required to establish a
International Ship and Port Facility Security (ISPS) Code. Furthe
bi-lateral maritime arrangements such as the Container Securil
Initiative (CSI) and the Proliferation Security Initiative (PSI) hav
been introduced as stop-gap measures by the United States will
selected countries. The North Korean cargo vessel So San issue il
2002 has instigated the Proliferation Security Initiative (PSI). Thi
program seeks states to open their own flagged vessels to inspectiol
and to interdict vessels with suspicious cargo once they enter thel
territorial waters.

Flags of Convenience (FOC): History & Present Practices

Ships used to fly the national flag of their home country sin
they started sailing. However, flying national flags of other countri
has been practised for strategic reasons for centuries as well. Duril
the Napoleonic Wars, British ships flew the flags of various min
German principalities to avoid the French blockade and during |
War of 1812, US ships crossing the Atlantic Ocean flew under |
Portuguese flag to avoid British harassment and detention. Until {
19" Century ships carrying slaves for trade flagged outside of |
United States and Latin American countries to avoid internatioi
anti-slave trade agreements. During the American prohibition era
the 1920s, the owners of two US-flagged passenger ships register
their ships in Panama in order to be able to serve liquor on board |
ship. Shortly thereafter, Honduras entered into the arena due to (i
United Fruit Company’s desire to ensure cheap reliable transportatl
of its bananas. Liberia’s entrance several decades later was due to |
United State’s desire to have a fleet of neutral ships to call upon durl
the Cold War in the event of a Soviet aggression.

The phenomenon of Flag of Convenience (FOC) at presenl
driven by the desire of ship owners to avoid the high costs and tedid
restrictions associated with registering ships in a major maritime i
In return, countries that provide FOC status/nationality are benelf
by the boost to their economy. The FOC is also referred to as (ji
registries’ because they allow registration of ships that are ow
and controlled by foreign nationals, either individuals or corpu

"The amendment to the SUA or Rome Convention for the Suppression of Ul
lawful Acts against the Safety of Maritime Navigation, 1988, ILm 27 (1988) (

UNTS Vol. 1678 No.29004
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entities. Key reasons for seeking FOC are easy registry access and
unrestricted transfer from the registry. The country of registry more
often has neither the power nor the administrative framework to
effectively impose domestic or international regulations; nor does it
wish to exert control over the companies. The states that run open
registries enjoy bulk of their national income by allowing ships to use
their flag and for example, the income of Liberia from open registry
constitutes thirty percent of their national budget.

Terrorist organizations such as Tamil Tigers or LTTE of Sri
Lanka have operated ships with FOC for terrorist activities. Despite
destruction of as many as seventeen of those ships, intelligence
sources believe that they still operate a fleet of ships even after the
annihilation as a terrorist outfit in 2009 for illegal activities such as
human smuggling and drug smuggling. Al Qaida is believed to own a
fleet that flies FOC. Thus, FOC offers a veil under which dubious ship
owners/ operators may hide so long as they pay their dues, leading
to dangerous consequences. Cargo owners are also excluded from
the authority of the UNCLOS and the shipping company and vessel
owners are also more often than not unregulated.

Flag State: The nationality of ships is the basis upon which
the international maritime regime is functioning and Article 91 of
the UNCLOS allows flag states to determine the conditions for ship
registration and requires the existence of a genuine link between the
ship and the state. A state should have a ‘genuine link’ entitling it to
register aship and to authorize the ship to use its flag. However, the lack
ofa genuine link does not justify another state in refusing to recognize
the flag or interfere with the ship in question, which eventually leads
to an enormous loophole where nefarious actors take advantage of.
The purpose behind flagging is to grant ships a nationality so they
can be regulated and registering is the administrative formality that
grants nationality. It is the role of the flag state to enforce standards
set forth in international maritime conventions to which the state is
A party, but the big question is whether flag states providing FOC are
really capable of involving in this matter. Flag states do not essentially
have control over ships operated by terrorists when a ship being used
s 4 weapon or engaged in a terrorist activity and such ships should
be treated as ships without nationality. This would mean that any
itute would be entitled to arrest and seize such ships.

FOC vessels account for nearly 20,000 ships worldwide
which are one forth of the vessels over 100 gross tons in the world
lleet, and almost seventy percent of the world’s gross tonnage in
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2010. Even well established large shipping lines too are becom
FOC vessels. A Flag of Convenience is mentioned as nothing ot
than ‘unethical legal fictions designed to escape the safety contr
social legislation, taxation, and maritime policies required by ot
nations™. US maritime officials suggest that US ports could be str
by a cargo ship filled with fuel oil and ammonium nitrate fertili:
a ship could carry a radiological bomb into a harbor; a speedb
carrying explosives could blow up a tanker laden with oil or deliver
liquefied natural gas etc’. These security issues presented the |
of transparency combined with the murky system of ship owners
facilitated by the FOC system which makes ports are wide oper
several types of terrorist attacks.

Maritime Trade & Security Concerns:

Maritime domain with vast expanse and lucrative targel:
a large number of vessels offer a conducive medium for poten
terrorist activities. Devastating effects to global economy co
be caused by targeting theses vessels. Historically, insurgents
terrorists have depended on the support of sympathetic states,
this has been reduced and groups have resorted to criminal activi
for their funding. The narco-terrorist phenomenon, as portrayed
the FARC in Colombia, is the most obvious example of insury
criminal behaviour. Terrorist groups such as the LTTE and the
Qaeda have involved in a wide range of illegal enterprises, includ
arms smuggling, dealing in counterfeit goods, money launder|
and human smuggling. The range of criminal activity at sea is alr¢|
large and appears to be growing in spite the annihilation of
forerunner in this field, the LTTE. The Al-Qaeda’s successful atli
have taken place around the Arabian peninsula. Other atten
including a plan to attack US warships in the Strait of Hormuz us
ships laden with explosives, an attempted attack on American |
British naval vessels in the Strait of Gibraltar and a planned all;
on US warships in Singapore in 2002 have been disrupted. Since
USS Cole attack in 2000 all navies have taken additional precaull
to prevent repetition.

*Rodney Carlisle, Sovereignty for Sale. The Origins and Evolution of the Pang
nian and Liberian Flags of Convenience 10-11 (Annapolis: Naval Institute pig
1981).

“Tim Weiner,U.S. Law puts word on notice, N.Y times Mar.24.2014, avalible M“

http://www.nytimes.com/2014/03/24/international/americas/24port.html
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Insurgents and terrorists have also used the sea successfully
for logistical purposes. Hezbollah and some of the other anti-Israeli
groups move large quantities of arms into Lebanon and Gaza by
sea, the al-Qaeda and its affiliates are known to have moved bomb
materials by sea prior to both the East African and Bali attacks, and
the LTTE, the GAM and various Philippine groups have operated
in these maritime theatres. Existing maritime laws can shield cargo
from inspection unless it is done by United Nations Security Council
resolutions.

Narcotic trafficking and arms smuggling are also important
aspects whilst considering the maritime security. Due to huge
profits, these become most money-spinning means, which is used to
finance terror networks. And gunrunning by sea is the safest means
for transferring arms. The link between drug traffickers and arms
smugglers is prominent and is a known fact. Maritime piracy has
become a significant impediment to global maritime commerce. The
estimated annual cost of piracy to global economy is around USD
7 to 12 billion. The projected cost of piracy by 2014 is USD 13-15
billion.

Some insurgent campaigns have been mounted on the high
seas. Reason behind only a few has been that only in very few places
around the world have political conflict coincided with favourable
maritime geography. The main campaigns have taken place around
Sri Lanka, parts of Southeast Asia, and the eastern Mediterranean.
Lesser campaigns have occurred around the Arabian peninsula,
Cuba, and Nicaragua. Nigeria has experienced piracy and criminal
violence since the 1970s.

The United Nations General Assembly Resolution 61 urges
all states ‘unilaterally and in cooperation with other States as well
as relevant United Nations organs, to contribute so the progressive
climination of causes underlying international terrorism and to pay
special attention to all situations... that may give rise to international
lerrorism and may endanger international peace and security."°

It was the 9/11 attack that created the environment and
sparked a search for similar scenarios concerning the vulnerability of
commercial shipping. For fear that pirates might be in a position to

VI X L & Jim Mi Ng International Maritime Conventions: Seafarers’ Safety and
Himan Rights, 33 ] march L &com. 381,394 (2002), citing UNCLOS (1982), Art
UI(2), GAOR, 40th sees, Res 651, UN Doc A/Res/40/61 (1985)



SRI LANKA NAVY JOURNAL | 18 |

teach terrorists how to use ships for a variety of purposes includin
as weapons, the threats of piracy and maritime terrorism hay
been yoked together. The 2005 protocol to the Rome Conventio
was developed as a direct response to the 9/11 and an attempt |
define the offences more broadly. It is of paramount importance
develop a stronger regulatory framework capable of implementir
the international law set forth in the UNCLOS and the UNCLG
should remain the centrepiece of this framework in order to promo
international uniformity.

Conclusion:

The law of the sea developed in a way that is very differe
from the law of the land as expectation historically would have be
that the individual states and maritime powers would defend
maritime freedom. It is only through a combination of tightenil
controls over flag states, increasing the authority of port states, ai
creating a truly international political discourse through the Unili
Nations that the international community can create a more effecti
international maritime legal regime.

The need of the hour is to implement an effective internatior
political discourse through dialogue and create a more affecli
international maritime legal regime through the United Nations
increase the security at sea in order to prevent non-state actors fre
exercising the freedom at sea by the use of Flag of Convenience i
by doing so, to regulate the use of open registry, such as with m
checks and balances at every port call, de-register after certain perl
of inactivity where no port calls or anchorages are recorded, author
to board by any nation on reasonable suspicion of committing rogt¢
ambiguous activity etc. Creation of a strong but practicable mariti
regime will take a tremendous amount of resources, both huin
and monetary, as well as a great deal of strategy and comproii
among nations. Such investment will be of a tremendous reliel
the legitimate uses of the world oceans.
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THE INTERNATIONAL MARITIME BOUNDARY LINE (IMBL) BETWEEN"

INDIA AND SRI LANKA

Captain (H) KAPSK Kariyapperuma, psc, MNS, BS¢ (

Introduction:

I he sea around the International Maritime Boundary ¥

“From the

Sri Lankan (IMBL) between India and Sri Lanka is a huge area. The IV
perspective, marked on navigational charts in purple colour starting from th
the most junction (T) point in the South and runs through the Gulf of Ml
significant the Palk Bay, the Palk Strait and the Bay of Bengal up to the Exchil
aspect of the Economic Zone (EEZ) of Sri Lanka in the North. Therefore, e
agreement was |ength of the IMBL is more than 600 Nautical Miles (1,124
that it resolved, : i e :

The length of the IMBL in the critical sea area dividing seas bl

once and for \

all, the vexed
question of
sovereignly
over the
Kachchativu
Island. ”

India and Sri Lanka in the Palk Bay and the Palk Strait is aroum
Nautical Miles (187 km).” 4

TRINCOMALEE
0

POINT CALIMERE
Mannar ST

Figure 1 - IMBL in Palk Bay & Palk Strait

Source: Navigational Chart of Trincomalee to Point Calimere, Britinly ‘
Chart No: 1584, Taunton, UK, December 18, 1987 '

The gap between India and Sri Lanka is aboul ol
Miles (45 km) in the Northern peninsula in the Pallc K
Palk Strait.? That area is equally divided between the twii g
falling 12 Nautical Miles into each side in the Palk Bay it

"“Navigational chart of Trincomalee to Point Calimere, British Admirle
No: 1548, Taunton, UK, December 18, 1987 accessed on January 1 f1
Thid. '

*Navigational chart of Trincomalee to Point Calimere, British Adiiit
No: 1548, Taunton, UK, December 18, 1987 accessed on January |5, 3
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Strait. The shortest distance between the two countries is 16 Nautical
Miles (29 km) from Talaimannar to Dhanushkodi in Pamban Island
(Rameswaram) in India along the Adam’s Bridge. The distance from
the Kankesanthurai harbour in Sri Lanka to Point Calimere in India
in the Palk Bay is 30 Nautical Miles (54 km).” The IMBL bisects these
sea areas between India and Sri Lanka.

The seas in the Palk Bay, the Palk Strait and the Adam’s Bridge
area in the Gulf of Mannar are shallow in nature and the average
depth is around 11 meters.® Therefore, these sea areas are rich in
marine life and marine eco systems. The Gulf of Mannar is one of
the world’s richest marine biodiversity spots.” The Indian side of the
Gulf of Mannar has already been declared as a Marine National Park.
It was recognised as a UNESCO Man and Biosphere Reserve (MAB)

in 1989.% Research is underway to declare Sri Lanka’s side too as an
MAB.

In a navigation chart, the IMBL is marked in purple color.” It
is not possible to put any demarcation marks like buoys in the mid
i | sea showing the IMBL physically because it will be exposed to the
monsoon and will be washed away. That sort of physical demarcation
is not possible. This gives some idea about the critical condition of
the sea area along the IMBL between India and Sri Lanka. Therefore,
it is very difficult to police this vast sea area effectively against illegal
activities which could be a threat to the maritime security in the
[ndian Ocean Region. At present, poaching is the main issue in the
IMBL, area. All other issues are mainly connected with the poaching.
Poaching aids and encourages illegal activities like smuggling of
poods, human smuggling, maritime terrorism, piracy, marine
pollution and environmental damage in this area.

Lnited Nations Conference 111 on the Law of the Sea:

With the United Nations Conference III on the Law of the Sea
held 1 Geneva from 1973 to 1982, there was a necessity to demarcate

T
il
il

7 & ‘ls Subitinianenm, ‘Gulf of Mannar - A Global Biodiversity under threat]

S Mo Cireen Movement, at http://www.tngreenmovement.orgarti-
L Sl ol mannar-a-global-biodiversity-under-threat.htmlLhtm accessed on
Al 20, 2010

b il
e E i l

SRl chart of ‘Irincomalee to Point Calimere] British Admiralty Chart
: m. Hnton, UK, December 18, 1987 accessed on January 15, 2014,
e

g
'

7
fhes
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the breath of maritime boundaries like territorial waters, EEZ al
the Continental Shelf of the coastal states.' Before the UNCLOS I
coastal states adopted the “Cannon shot” rule, which is 3 Nauti¢
Miles as their territorial waters."" Other than territorial waters, |
boundaries were demarcated. Therefore, with the 3 nautical il
rule, no overlapping was created in sea areas between India and §
Lanka. With the 12 Nautical Miles of territorial waters and the P
Nautical Miles of the EEZ adopted by UNCLOS II1, India and §
Lanka were faced with the problem of overlapping of their new §
boundaries in the Gulf of Mannar, the Palk Bay, the Palk Strail
the Bay of Bengal.”? In order to resolve those issues concerning |
maritime boundary between India and Sri Lanka, the two counts
entered into protracted negotiations and signed an agreement {0 |
effect in June 1974.1° The agreement demarcated the internatiol
maritime boundary between India and Sri Lanka in their histil
waters in the Palk Strait and the Palk Bay, and resolved the question
overlapping created by both countries of the limits of their terrilol
waters and the EEZ as per the UNCLOS IIL" It demarcated |
maritime boundary in the Palk Strait up to Adam’s Bridge, a disti
of approximately 86 Nautical Miles. The agreement defined 6 ol
which were equidistant from the coasts of the two countries, 't
agreement gave each country sovereignty and exclusive jurismlh'll
over the land and the waters on its side of the boundary ling
as per the UNCLOS IIL* the vessels of each country are froe
enjoy right of innocent passage in each other’s waters as they |
traditionally enjoyed. Further, each country is free to exploll
bed resources like petroleum and mineral resources only [l
on its side of the boundary. From the Sri Lankan perspectiViy
most significant aspect of the agreement was that it resolved,
and for all, the vexed question of sovereignty over the Kachehi
Island. The agreement did not refer to Kachchativu, but unié
agreement, the island fell on the Sri Lankan side of the boundi#

10The United Nations Convention on the Law of the Sea (A historic perijiss
UN, 1988 at http://www.un.org/Depts/los/ convention_agreements/conyi
historical_perspective.htm accessed on May 20, 2014.

bid.

21bid.

1] imits in the seas, No. 66, Historic Water Boundary: India-Sri Lanla, 1
rapher, Bureau of Intelligence and Research, U.S. Department of State, I}

12,1975 at http:.",’www.state.gov/documents/organization,"é1460.|n|l'llll "
April 18, 2014. '
14United Nations Convention on the Law of the Sea, UNO, 1982, p. 20 il

www.un.org/depts/los/convention.../ unclos_e.pdf accessed on April JI.‘
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1976 IMBL Agreement:

In March 1976, the two countries signed another maritime
boundary agreement demarcating the boundary in the Gulf of
Mannar and the Bay of Bengal, and gave each party sovereign rights
and exclusive jurisdiction over the continental shelf, the Exclusive
Economic Zones (EEZ), and the territorial waters as well as over
their resources, whether living or non-living, falling on its side of
the boundary."” Regarding the marine area between India and Sri
Lanka in the Gulf of Mannar, the agreement defined 13 points which
were equidistant from the coasts of the two countries.” In the Bay
of Bengal, it defined 8 points."” The line connecting these points
constituted the maritime boundary in the area.

In November 1976, a supplement agreement determined the
extension of the maritime boundary of the Gulf of Mannar from the
position 13 M to the tri-junction point (T) between Sri Lanka, India
and the Maldives. The three countries also entered into an agreement
in July 1976, determining the tri-junction point (T) itself** Here,

b Eluvativie
6) Analaitivu &
Naylnativil

§)° Mandaitivu
9) Palativu

Figure 2 - Island sector, North, Sri Lanka’

‘Sonree: compiled by the Author, ‘Navigational Chart of Trincomalee to Point
Calimere British Admiralty Chart No: 1584, Taunton, UK, December 18, 1987
Weeensed on January 15, 2014.

UApreement between the Government of India and the Government of the Re-
pubilic of Sri Lanka on the Maritime Boundary in the Gulf of Mannar and the Bay
ul Bl INDIA Bilateral Treaties and Agreements, Vol 9, New Delhi, March 23,
Pt it p//www.commonli.org/in/other/treaties/INTSer/1976/8.pdf accessed
W AP 20, 2014,

i

b
~ﬂllpplmnum ary Agreement, INDIA Bilateral Treaties and Agreements, Vol 9,
SR, November 22, 1976 at http://www.commonli.org/in/other/treaties/
PR 76/l accessed on April 20, 2014.
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it should be noted that the agreements concerning the demarc:
of maritime boundaries, such as the acceptance of the princip
equal distance is in line with the international body of law enshi
in the United Nations Convention on the Law of the Sea and i
way a concession to Sri Lanka. But it certainly reflected the :
of accommodation on the part of India through the negot
settlement.

Sri Lanka had maritime boundary line demarcation i:
only with India and the Maldives. As per the UNCLOS III, i
maritime boundary line of a country overlaps with another cot
when demarcating, they need to resolve this conflict by m
discussion, giving priority to the equal distance method
their low water lines of the coasts.”’ Sri Lanka had resolved al
international maritime boundary line issues with both the coun
India and the Maldives, by signing 3 maritime agreements on m
discussions. It is a positive factor in Indo-Lanka naval relations.
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Mt LANKAN FISHERMEN: A POTENTIAL MARITIME SECURITY
CONCERN?

Commander (ND) R Joseph, RSP, psc, BSc (DS) Hons

f ly Wt Sri Lanka stepped into a new era with the military defeat
Wyour of the LTTE in year 2009. A country, which was battered by an
Iﬂl"’ internal conflict for nearly three decades, is on the path towards
W vou achieving sustainable development in many fields. Giving credit to
“'1 W to be  the development that has taken place during the last five years, it is
" very much evident that Sri Lanka has the potential to further expand
along various paths.
Bun Tzu
It is a well-known fact that the main reason for the LTTE to
emerge as one of the most formidable terrorist outfits in the world
is their capability to use the seas around Sri Lanka and even the
international seas. With the end of the conflict in year 2009, seas
around the country became free from visible enemies. But it does
not in any way mean the seas are free from maritime security threats
and challenges.

Many activities related to the seas around the country began
lo emerge at a considerable pace taking advantage of the prevailing
maritime security situation. Tourism and fishing remain in the
forefront and they have shown potential for further development.
liven though many generally tend to view fishing as another activity
that is taking place in the seas around the country, if its activities
are not carefully monitored and regulated, it alone could present a
number of challenges to the maritime security component in the
short rung as well as in the long run. In this context, it seems that
the activities of the local fishing fleet need to be analysed carefully in
order to understand the challenges they could present.

Importance of Maritime Security:

The terms ‘maritime security’ and ‘maritime safety’ have :
heen used in conjunctions on most occasions but when defined,
(hey provide two different meanings in the maritime context. The '
difference of safety and security has to be identified in this context.
l'eldt, Roell & Thiele (2013) highlight the significance of this as;
‘Maritime Safety’ is ‘the combination of preventive and responsive
feasures intended to protect the maritime domain against, and
linit the effect of, accidental or natural danger, harm, and damage
1 environment, risks or loss!?
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The shipping community has defined ‘maritimg :‘I

according to the industry operator’s viewpoint as Focte
marine transport system and relates to the safe arrival o

its destination without interference or being subjected 1

activity’ (Klein 2011). The lack of a generally agreed ".'

noted by, amongst others, Sam Bateman in his recent ¢&j§

of the ‘tame’ and ‘wicked’ problems of maritime securify{
2011). Despite these differences observed in defining i
security, Bateman (2011) highlights that, “The one ma rig
concern that appears to be a common concern of rcginmﬂ

is the security and safety of shipping and seaborne trade’ |8

added].

Till (1990) highlights that ‘this is a far from eany "

the phrase ‘maritime security’ comprehends so M

developments with regard to defining the term have evills
a broader conceptual debate on security. It thus might 8

simply as another dimension of security, although the seciie
literature does not reflect that: perhaps surprisingly, mariti l
is never identified as an independent issue. (Tow; Thultui
2011).The existing literature on maritime security tends fii
the characteristics of the sea and its varied uses, and the th '
to those uses (Cozens & Mossop 2005). The non-traditionst
maritime security differs from its focus of strategic standpl
context, Till (2004) makes his analysis within the organisl
of “good order at sea,” whereby the sea as a resource, ii il il
trade and information exchange, and as an environmeil 8
and threats to the good order on which their continued (il
to human development depends.

Oceans are also sighted as areas where less rvp,ulu
are taking place. This in turn offers an open invitation
non-state actors to use the oceans for illegal activitics, Il
smuggling of arms to launching an attack on another ci
the maritime domain is used for an array of illegul Wil
Mumbai attack shows how vulnerable a country catl I
availability of most sophisticated maritime surveilliligs
mechanisms. The utilization of the fishing vessels by (0§
above attack points out the importance of paying clone o
on the fishing activities. 4

Nature of Local Fishing Industry:

Historic evidence proves that Sri Lanka was o1&
countriesin South Asia to consume fish. Excavations i (e
|
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Lena Cave in Kuruwita and the Udupiyan Galge Cave in Rathnapura
have exposed fish remains indicating that the inhabitants had been
consuming fish for the last 40,000 years or more (Weliange 2010).
Perhaps the earliest evidence of fishing in South Asia, as evident from
the findings of beads and shells, comes from the Batadomba Lena
caves in Sri Lanka dated circa 28,500 - 16,000 BP (Ray 2003).

With the dawn of peace and relaxation of certain restrictions
imposed on fishing, especially the northern fishermen commenced to
venture out to sea comparatively on a much larger scale than prior to
2009. According to the details provided by the Ministry of Fisheries
and Aquatic Resources Development (MFARD), around 262,530
active fishermen are engaged in both marine and inland fisheries.

Over 986,410 members of their households depend on the
income gained through fishing and related activities. In order to
achieve this growth, about 30,470 of motorized boats and 22,800
of non-motorized boats have been operated in marine fishing. Out

of the motorized boats, around 4,080 boats have been operated in
offshore fishing.

Analyzing the fish production forecast expected to be
achieved in year 2014, 2015 and 2016, Table 1 indicates that Sri Lanka

is expecting a higher degree of income from both marine as well as
inland and aquaculture fish production.

Table 1. Fish production forecast (Mt)

Indicator 2013 2014 2015 2016

Marine 590,900 625,260 674,150 740,850
Inland & Agriculture 94,800 105,400 118,450 137,510
Total 685,700 730,660 792,600 878,360

Nource: Statistics Unit of MFARD
" i 'The development that has taken place in the fisheries sector
Il the recent past is likely to continue to gain the full potential of the
! llieries resources that lie in the Exclusive Economic Zone (EEZ).
“:; Athleving this objective will require expansion of the fishing fleet to
‘:, Seable extent. In addition to the inland-operated fishing vessels, the
SWlisiton will focus on to the fishing vessels that operate quite closer
W the shores and those capable of venturing into the EEZ as well as
A0 e high seas. MFARD statistics on the number of available inland
n I craft indicate a total of 9,130 craft in year 2013. This implies

I lportance of establishing an effective regulatory mechanism to
b Inland activities.

i:
i
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Presently there are 18 fisheries harbours with 10 beil
proposed and one under construction according to the deta
provided by the Ceylon Fisheries Harbours Cooperation. Once t
proposed and under construction harbours are fully operation
there will be 29 fisheries harbours around the country to cater to
requirements of local fishermen.

Local Fishermen & Maritime Security Challenges:

With over a 1700km long coastline, a 21,000km* Territof
Sea area, a 517,000km? of the EEZ and an expected Extended I

(EEEZ) of nearly 1,400,000km?, Sri Lanka has an enormous challe
in monitoring the activities on the shore, out in the EEZ and the EE

The challenge is primarily due to the vastness of the ocean sp
No Navy or Coast Guard is capable of monitoring this mammni
ocean mass hundred percent. The inability to completely monl
one’s maritime domain can be effectively exploited by various ack
to gain advantage for numerous illegal maritime activities.

Prior to year 2009, there werea number of restrictions in pi
to monitor local fishermen's activities primarily due to the mariil
threat posed by the LTTE Sea Tigers. Out of all such mechanisiil
place, the establishment of FMPs to keep a record of fishing activ
was a major deterrent factor to prevent the LTTE’s exploitatiol
local fishermen/their craft to launch attacks and also to ensu e
fishermen were not involved in such activities. The Navy manned
170 such points in identified locations around the country (i
the conflict period and they assisted in countering a large numl
enemy attacks. '

The other main restrictions imposed were on areas il
time duration for fishing, fishing areas (High Security Zones
engine horse power limitations. Relaxation of these restrictiong
into force gradually following the LTTEs military defeat in yei
and it benefitted the fishermen. Taking advantage of the situatiom
fishermen commenced fishing on a large scale. Various inclé
illegal activities taking place with the involvement of local il
surfaced gradually after 2009. Areas such as human smugglin
trafficking, over exploitation of marine resources, Illegal Unk
and Unregulated (IUU) fishing are some of the main illegal 4
the local fishermen have been found to be directly or Il
engaged at present. |




Human smuggling emerged as a major security challenge
where local fishermen were found directly involved in providing the
sea passage from Sri Lankan shores to Australia. Details pertaining
to the number of fishing boats arrested/evaded and the number of
persons arrested are shown in Table 3.

Table 3. Human smuggling details

Year Arrested Evaded  Arrested
boats boats personnel
2009 7 0 176
2010 0 4 0
2011 3 1 70
2012 62 123 3008
2013 16 14 1019

Source: Directorate of Naval Operations

Analysing the data pertaining to year 2012 alone, one could
easily argue that the situation was out of control of the authorities.
All the boats involved in human smuggling through the sea routes
were found to be fishermen with links to the master smugglers. The
fishermen’s involvement in ferrying a large number of illegal persons
lo Australia had a number of repercussions on many sensitive
areas. Despite these developments, the SLN was capable of arresting
the situation to a greater extent. No direct boat arrivals have been
reported from Sri Lanka to Australia since October 2013 to date.

Drug trafficking to Sri Lanka is being done through two
primary ways; via sea and air. The discovery of a number of drug
snuggling attempts through the airport and the Colombo harbour
his been reported in the recent past. The Sri Lankan experience
line shown that fishing vessels are being used by drug traffickers for
snuppling across the Palk Bay. In year 2013, the SLN seized over 245
Ly of cannabis and in year 2014 over 75kg of Kerala cannabis. Due
I the presence of a large number of Indian trawlers and local fishing

Viennels, surveillance of each and every vessel becomes extremely
- dillicult without timely intelligence. A large number of Kerala
.‘umm.\lni:. is smuggled through a well-organized fishing network

- Witons the Palk Strait. The majority of cannabis recoveries has been
e 1 the northern and north western shore areas and they have
DWH sntippled by a well knitted fleet of fishing vessels.

' he fisheries resources in Sri Lankan waters are untapped to a
e extent, Yet, illegal and substandard fishing practices continue
L lbe plice in making the fisheries resources unsustainable and
W Lo damage the much important marine environment which

SLN |29
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takes years to reverse back to normal. The use of illegal fishi
methods such as dynamiting, bottom trawling, fishing durl
prohibited periods and illegal nets is some of the activities wlil
directly contribute to this. Over fishing in certain areas too hik
direct impact on the sustainability of the industry.

IUU fishing is yet another area Sri Lanka needs to pay ¢li
attention. Sri Lanka was issued with a ‘yellow card’ by the Europ
Union (EU) as Sri Lankan fishermen were caught in engaged
[UU over 11 cases in 2012. However, the situation improved Wi
greater extent after implementing the key inspection proced '
and awareness programmes. The EU is Sri Lanka’s dominant |
partner for fish and fisheries product exports, bringing in an ind
of about 22 billion annually. Losing EU market due to IUU fishi
will have a significant impact on the economy.

A close monitoring mechanism is essential in term :
fisheries affairs that take place across the Palk Strait, considering
strategic and tactical importance to both India and Sri Lanka.

Recommendations:

Considering the above maritime security challenges pois
the Sri Lankan fishermen, following recommendations are 1
avoid the situation worsening;: ‘
s Establishment of regulatory mechanism to monitor fishel
activities (inland and marine). i
o Strict compliance with existing legal framework and
introduction of new laws/regulations pertaining to fisheries |
» Immediate re-commencement of FMP duties (with
minimum disturbance to fishermen).
o Re-evaluation of conditions which led to the relaxation ol
fishing restrictions. '
o Establishment of a comprehensive fisheries data base, =
o Installation of Vessel Identification Systems (VIS) on hi
fishing vessels of all types. 1
o Establishment of a Fishing Community Based Monitaii
Network (FCBMN) to monitor activities in other coastal i

Conclusion: 4

Even though our seas are free from a visible enemy i
the vastness of the ocean space provides ample of opporliis
various actors to use the maritime domain to conduct illegal i
Having the ability to move across a huge ocean area, Si
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shil fishermen are found to be an important element in the maritime
luri security affairs of Sri Lanka. As the maritime domain is found to
whi be a crucial factor in achieving future development objectives, the
ha importance of those who frequent the seas around the country is
found to be high. The necessity to identify key areas where local
fishermen are involved in illegal activities endangering the maritime
r el security and national security therefore, remains as a vital area for
op immediate attention.
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SOS: AN INTERVENTION TO REDUCE THE CONSUMPTION OF ADDED

SUGAR, OIL AND SALT IN THE SRI LANKA NAVY
Surgeon Rear Admiral NELW ]ayasekara, VSV, USP,
MBBS (SL), MSc (Med Admin), MCMA, MBA, MIN (SL), MD (Med Adm

“One in every
five persons
has been
affected from
at least one

of the Non-
Communicable
Diseases
(NCDs)
according to
WHO reports.”

Added sugar oil and salt have increasingly become ail
integral component of modern food. This trend is particularl)
evident in the fast food industry, where taste has become heavily
dependent upon the addition of these ingredients. Howevel
there is hard evidence to suggest that excessive consumption @
these ingredients leads to metabolic syndrome, a chronic noll
communicable disease group consisting of obesity, diabetes mellitul
hypertension and hypercholesterolaemia. The currently observé
high incidence of ischaemic heart disease and stroke in Sri Lani§
is attributable to this syndrome. Currently at least one in every fiv
persons has been affected from at Jeast one of the Non Communicab
Diseases (NCDs) according to WHO reports. Health promotion ail
prevention programmes with the ultimate objective of reducing the
additives have been recognized as the effective way of addressiil
the associated mortality and morbidity from the disease group. Il
55,000 strong SLN has a captive population of approximately 76
who are ‘living in’ and consequently consuming food prepaié
within the organization unless they are on leave. Hence, the gene
objective of the SOS programme initiated within the SLN is to redil
the high levels observed in the baseline survey conducted in 2007
the recommended target levels as shown in the table below.

Table: Daily Per Capita Consumption of Sugar, Oil & Salt

Year Quarter Sugar (g) 0il (g) Salt (g)
2007 Base Line 84.1 20.1 28.7.
1 63.31 2478 T O
2008 %rd‘ ! gig; %g.gl ll,gé% -
A 2 26 1508
PRI [G16L R 7635 192948
2009 2 1 (66132 30.08 22208
IR G T 038 343 16728
4m 68.62 30.89 1791
I 62.66 2856 7o
2010 2™ 16502 " 730.65 20.56
B3 61.4 2548 19 .l.‘
4 58.58 249 16,38
e o i
i s e S | 2o R b
o 31 5444 2515 T 13748
2 50.08 23.63 1488
FTREET L ETAT (SAIT R 0 M .
2012 2 5827 1 23 12,765
Tadsl ) o (5205 P15 1244
L 47.87 21.12 11,68
i DR S| _19.86 1097
A% aer ] D806 ST 163 od N
2013 3 33.8 —15.96 9.04
o 32.47 {ggg .16
32.61 - 1l
2014 "%ﬁ'd" T 131.61 14,52 ‘g‘: i
Target 30 15 5
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The SOS reduction programme has been operational in all naval areas
consisting of the West, East, South, North, North Centraland North West
since the first quarter of 2008 and since 2013 in the newly established
South Eastern area to date by way of a threefold strategy. The first was
gradual reduction in the quantity of added sugar oil and salt at the point
of supply. The second was health education targeting the consumers on
the long term benefits. The third was again education, targeting supply
personnel who were directly involved in the procurement of dry
rations and the preparation of food which included alternative culinary
practices to enhance taste. The SLN’s Public Health Inspectors under
the supervision of the Visiting Nutritionist were utilized to conduct
and supervise the programme from the point of supply to preparation
of food and monitoring feedback from consumers.

The daily per capita consumption of added sugar, oil and salt
for each quarter is shown in the table above. Even though there has not
been a progressive steady decline, an overall decline in the consumption
of these substances has been observed as reflected in the figure below.
However, in the case of added oil, the per capita consumption rose
higher than the baseline survey, but declined marginally as at present.

Figure : Daily Per Capita Consumption of Sugar, Oil & Salt
BHe L s T Cona e WG| e e S T
80.00 i [

70.00 -+

60.00 - e R B BSugar (2)

50.00 - - - — ——| moi(

40.00 e
@salt (g)

30.00 - 3

20.00 -

10.00

000 +-

2008 2009 2010 2011 2012 2013 2014

Progress in respect of added salt has been very satisfactory
with a reduction in per capita consumption of approximately 71%.
Cessation of adding salt to rice when cooked was a major contributory
lactor to the reduction. Similarly a reduction of approximately 62%
has been achieved in respect of added sugar. Improving the quality
ol dessert with natural fruit was a major contributor in this regard.
I However, reduction in added oil has been only 25%, after displaying a
puradoxical increase in the mid quarters. A new policy with popular
[bod preparations being added to a predetermined menu contributed
lo this increase. In addition, numerous complaints of poor taste also
Inpeded progress. Hence, further reduction will require intensification
ol all three strategies as well more focused strategies. It is also relevant to
slute that the Ministry of Health also commenced a similar programme
lerimed “Super 8” in 2012, 05 years after the SLN’s programme. The
diht health targets conveyed in the Super 8 includes messages about
St salt, fruit and vegetables, trans-fat, alcohol, physical exercises,
Wi pressure and BMIL
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C-GOVERNANCE IN SRI LANKA
Lieutenant Commander (ND) RDIC Gunawardane

) 99 Introduction:

= G

W T can impact lives overnance deals with processes and systems by
cd@ Wvided there is a which an organization or society operates. On most occasions,

el B enough vision

ol Wnd it and genuine
“Mentions to realize
W vision.”

a government manages these processes and systems.
Governance is also defined as the system of values, policies
and institutions by which a society organizes collective
decision-making and action related to political, economic
and socio-cultural and environmental affairs through the
interaction of the state, civil society and the private sector.
Governance comprises the complex mechanisms, processes
and institutions through which citizens and groups articulate
their interests, mediate their differences and exercise their
legal rights and organization.

The complete transformation of the processes
of governance using the implementations of information
and communication technology is called the E-Governance.
It aims at bringing in faster and transparent service delivery,
accountability, information sharing and people participation
in the decision making and government processes and
systems. E-governance brings Smart, Moral, Accountable,
Responsive and Transparent (SMART) governance enabling

followings:
o People’s participation
o Accountability and efficiency
o Transparency
° User friendly government processes
o Removal of hierarchical barriers and red tape
° Better service delivery.

Preparing an E-governance policy for Sri Lanka
commenced in year 2004 and it was completed in year 2009.
Further, Sri Lanka is the lead' country in the South Asian
region for implementing the initiatives and the Maldives has
become the second in the region.

' United Nations e-Government Survey 2014, Chapter 1, page 28
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Defining ‘Governance’:

The word “Government” is very familiar to all of
and it can simply be stated as a system by which a state o
community is governed. Governance is the act of governing
is not a new concept and it is as old as the human civilizati
In a country domain, the governing of its decision maki
processes and related systems are typically administered
the government. The World Bank defines governance as '
way the power is exercised through a country’s econon
political, and social institutions.” The UNDP explanatl
states that it is the exercise of economic, political, &
administrative authority to manage a country’s affairs al
levels. It comprises of mechanisms, processes, and institutios
through which citizens and groups articulate their interes
exercise their legal rights, meet their obligations, and medi
their differences.

The term “good governance” is always heard when (h
is a discussion about governance. The Organization |
Economic Cooperation and Development (OECD) says |l
it “encompasses the role of public authorities in establighl
the environment in which economic operators funcl
and in determining the distribution of benefits as wall
the relationship between the ruler and the ruled” In sin
terms, it calls for the elimination of “bad” practices i
system of governance. Especially, in an evolving knowle
based economy, the requirement for the practice of
governance is now being demanded more than ever b
This urges for improved level of government services
throws a series of questions of significant importance li
us. These include; how a country’s government can be
more accessible? how it can be efficiently responsive to ¢l
requirements? what are the mechanisms that can be ad
to minimize corruption? how can the government h
catalyst of economic growth by enabling the use of advi
ICT and other technologies in realizing the benefits |
areas of agriculture, health, education, banking? el¢,
questions pinpoint to us that the conventional governi
far from achieving good governance.
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What is €-Governance?

'The above issues inherent to the traditional approach to
governance set the stage to understand what the e-governance
is¢ E-Governance stands for electronic-governance and the
word “electronic” denotes the use of technology in the system
of governance. If it is made more explanatory, e-Governance
is the application of Information and Communication
Technology (ICT) for assisting the government for efficient
and meaningful delivery of government services. It essentially
interrelates and integrates various stand-alone systems and
services of different stake holders within a country, including
its citizens.

Here the term ICT is used as an umbrella term that
includes any communication device or application, which
includes but not limited to radio, television, cellular phones,
computer and all types of communication networks, satellite
systems, and the related hardware and software etc. as well as
the various services and applications associated with them,
inter alia, use of Credit Cards, Automatic Teller Machine
operation (ATM), video conferencing and distance learning.

The UNESCO definition of e-Governance is the public
sector’s use of information and communication technologies |
with the aim of improving information and service delivery, ‘
encouraging citizen participation in the decision-making |
process and making government more accountable, |
transparent and effective. e-Governance involves new styles
of leadership, new ways of debating and deciding policy and
investment, new ways of accessing education, new ways of
listening to citizens and new ways of organizing and delivering
information and services.

e-Governance is generally considered as a wider concept
than e-Government since it can bring about a change in
the way citizens relate to governments and to each other. e-
Governance can bring forth new concepts of citizenship, both
in terms of citizen needs and responsibilities. Its objective is to
engage, enable and empower the citizen. Even with such a clear
elucidation, one should not misunderstand e-Governance as
something that is to be achieved by the Public Sector alone
bearing the whole responsibility of transformation. On the
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other hand, e-Government is about modernizing exist
government business processes through ICTs to enable
seamless exchange of information across all building blo
of the government in facilitating its citizens the secure acc
to government information and services.

ICT as the Transformation Tool:

In this era of knowledge economy, the world
recognized ICT as the transformation tool in catalysing
growth based economic activities in an efficient governa
process. For thisreason, the countries make heavy investme
in incorporating and integrating ICT with their developm
initiatives for securing its true benefit realization to
society.

Further, it is equally important to undersl
why such a heavy use of ICT is important for a coun
The answer is straight forward. Firstly, it allows grei
public access to information and therefore facilitates m
accessible government services. Secondly, it promotes 1
efficient and effective government. Finally, it makes sur¢ |
the government is more accountable to citizens, busines
and other stakeholders thus putting to practice a i
component within the framework of e-Governance, M
importantly, e-Government reflects the willingness
the ability of the public sector to deploy ICT for impruy
knowledge and information in serving its citizens.

The World Summit on the Information Sl
(WSIS) in its Plan of Action document underlings
implementation of e-Government under section C7, Il
“ICT applications: benefits in all aspects of life”. Accordii
ICT applications can support sustainable developmeil
the fields of public administration, business, educatiui:
training, health, employment, environment, agricultui
science within the framework of national e-sll'uwg
claims that this would include actions within a list ol &
which contain but not limited to e-Government, ¢- i
e-Learning, e-Health, e-Science, e-Agriculture etc,

Sri Lankan Context of e-Governance:

The Government of Sri Lanka first recognized |
for the development of ICT through the National €l
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Policy (COMPOL) of 1983. This first attempt was taken by
the Natural Resources, Energy and Science Authority of Sri
Lanka (NARESA). A committee appointed by the NARESA
produced the National Computer Policy.

The acceptance of the COMPOL by the government
gave rise to the establishment of the Computer and
Information Technology Council of Sri Lanka (CINTEC),
which was termed as the Council for Information Technology
by a Parliamentary Act No. 10 of 1984.

The Information and Communication Technology
Agency of Sri Lanka (ICTA) was established in July 2003 and
pursuant to the Information and Communication Technology
Act No. 27 of 2003, (ICT Act), the ICTA was identified as
the legal successor to the CINTEC and became the apex ICT
institution of the Government, presently functioning within
the purview of the Presidential Secretariat.

Under the ICT Act No. 27 of 2003, the ICTA
was empowered to formulate and implement strategies and
programmes in both the Government and the private sector
and pursuant to the ICTA prepared programs and strategies
on Information and Communication Technology, which
are presently embodied in the “e-Sri Lanka Development
Project”.

The “e-Sri Lanka Development Project”, formulated
during the period 2002-2005, is aimed at taking the dividends
of ICT to all segments of the Sri Lankan society and to further
the socio-economic development of the nation. Through
the implementation of this multi-donor funded project, an
enabling environment is being created where government
works in partnership with stakeholders to create the necessary
infrastructure, and establish e-Government services.

In October 2004 the Cabinet of Ministers identified
the “e-Sri Lanka Development Project” as the National
[Information Technology Action Plan of the Government,
and further strengthened the ICTAs legal mandate in the
following manner:

a. Specific authorization and mandate for the
ICTA to implement all the components of the e-Sri
Lanka Development Project;

b. Authorize the ICTA to recommend to the
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Cabinet of Ministers the appropriate policy a
regulatory framework required for theimplementati
of the e-Sri Lanka development project and to supp
ICT development in Sri Lanka;

C. Authorize the ICTA to periodically revi
the above programme components and make st
modifications as may be required from time
time in keeping with the Policy as approved by |
government.

Subsequently, the Information and Communicall
Technology (Amendment) Act, No. 33 of 2008 |
empowered the ICTA to submit recommendations to |
Inter- Ministerial Committee for formulating the Natio
ICT Policy Framework for submission to the Cabinel
Ministers for their approval. This document has b
formulated consequent to the above mandates given (0 |
ICTA by the Cabinet in various forms as described above,

The Government of Sri Lanka has developed the follow
vision for leveraging Information and Communicils
Technology (ICT) for the development of the governiy
sector:

“To adopt ICT in all its aspects to make government N
efficient and effective, improve access to government seIVi
and create a more citizen centric government™* |

The objective of the e-Government policy
the government sector in using ICT is to achieve oV
development within organizations and in delivery
government services. It will assist in benchmarking
organization’s activities against the policy, which will @
organizations to identify the areas which need allg
and where rectification needs to be carried out. It will
ensure consistency in ICT activities and practicen
policy articulates the minimum requirements expecl
government organizations, and government organl;
could add on to this and create their own organizatiof
policies and procedures, within the policy framework, =
the policy is mandatory for providing a unified ap
in implementing e-Government services and achiev

2 Policy and Procedures for ICT Usage in Government (e-Goy
Policy of Sri Lanka), page 1.
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following?;

a. Improved efliciency and effectiveness of government
organizations in Sri Lanka thereby making each government
organization’s budget go further,

b. Ease and accessibility of government information and
services for citizens,

C. Develop ICT competence among government
employees,

d. Manage ICT resources in sustainable manner.

The implementation time frame is three years,
commencing from January 2009 and shall be extended
from time to time, as determined by the government, with
appropriate modifications. All government organizations
should adopt the policy and procedures within the assigned
time frame. The policies and procedures envisaged under
this document will not be static. It will be updated as
frequently as required, taking into account changing trends
in the environment, in technology, and changes in business
processes.

The most relevant legislation for use of ICT in
government and establishment of e-Government services is
the Electronic Transactions Act No. 19 of 2006. The drafting
of Electronic Transactions Legislation was enabled through
a joint Cabinet Memorandum of the Prime Minister, the
Minister of Trade and Commerce and the Minister of
Science and Technology. Consequently, on 22nd September
2004 the Cabinet of Ministers decided that legislation on
Electronic Transactions should be prepared through the Legal
Draftsman’s Department in conjunction with the ICTA. The
legislation was prepared by the Legal Draftsman with legal and
policy inputs from the ICTA and presented to Parliament on
7th March 2006. The Electronic Transactions Act was brought
into operation with effect from 1* October 2007 (vide Gazette
lixtraordinary No. 1516/25 of 27th September 2007).

As a follow-up to the enactment of the Electronic
'Iransactions Act, Sri Lanka became one of the first three
countries in the Asian region (and first country in South
Asia) to sign the United Nations Convention on the Use
ol Electronic Communications in International Contracts

" Policy and Procedures for ICT Usage in Government (e-Government
I'alicy of Sri Lanka), A3. Objectives, Page 2




